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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: This case arises froma petition and an
anended petition filed in response to a notice of determ nation
concerning collection action(s) under section 6320 and/ or 6330

(notice of determ nation).

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines.
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We nust deci de whet her we should sustain the determ nations
in the notice of determnation with respect to petitioners’

t axabl e years 2002 and 2003.2 On the record before us, we are
unabl e to deci de whet her we shoul d sustain those determ nations.
Accordingly, we shall remand this case to respondent’s Appeal s
Ofice for clarification and for further consideration.

FI NDI NGS OF FACT

Sone of the facts in this case have been stipul ated by the
parties and are so found.?

Petitioners’ address shown in the petition in this case was
in New York.

Petitioners have one daughter and two sons. During 1997,
petitioners’ daughter was 16 years old, one of petitioners’ two
sons (petitioners’ older son) was 14 years old, and the second of
petitioners’ two sons (petitioners’ younger son) was 7 years ol d.
During at least certain of the years 1997 through 2006, petition-
ers’ daughter and/or petitioners’ older son suffered fromcertain

serious health problens.

2The notice of determ nation pertained to petitioners’
taxabl e years 1999, 2002, and 2003. Respondent concedes t hat
respondent abused respondent’s discretion in making the determ -
nations in the notice of determnation with respect to petition-
ers’ taxable year 1999.

3In view of respondent’s concession with respect to peti -
tioners’ taxable year 1999, we do not find facts relating to that
year except where needed for clarity.
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On a date not disclosed by the record before 1999, peti-
tioner Vincent F. Dailey (M. Dailey) resigned fromhis position
as a stockbroker.

During 2002 and 2003, M. Dailey was unenpl oyabl e and/ or
under enpl oyed. During those years, M. Dail ey made substantia
withdrawal s fromhis individual retirenment account (M. Dailey’s
IRA) in order to pay certain living expenses and nedical bills
for hinself and his famly.

On April 21, 2004, petitioners filed a Federal incone tax
(tax) return (return) for their taxable year 2002 (2002 return)
whi ch showed total tax of $109,261. When petitioners filed their
2002 return, they owed $34, 361 of the total tax shown in that
return, which they did not pay at that tine.

On May 31, 2004, respondent assessed the total tax shown in
the 2002 return, additions to tax under sections 6651(a)(1) and
(2) and 6654 of $7,731.22, $2,405.27, and $2, 237, respectively,
and interest as provided by |aw of $2,020.61 for petitioners’

t axabl e year 2002. (W shall refer to any unpaid assessed
anopunts with respect to petitioners’ taxable year 2002, as well
as interest as provided by | aw accrued after May 31, 2004, as
petitioners’ unpaid 2002 liability.)

On April 15, 2004, petitioners filed a return for their
t axabl e year 2003 (2003 return) which showed total tax of

$86, 953. When petitioners filed their 2003 return, they owed
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$61, 895 of the total tax shown in that return, which they did not
pay at that tine.

On June 7, 2004, respondent assessed the total tax shown in
the 2003 return, additions to tax under sections 6651(a)(2) and
6654 of $618.95 and $1, 525, respectively, and interest as pro-
vided by | aw of $449.74 for petitioners’ taxable year 2003. (W
shall refer to any unpaid assessed anounts with respect to
petitioners’ taxable year 2003, as well as interest as provided
by | aw accrued after June 7, 2004, as petitioners’ unpaid 2003
liability.)

On July 31, 2004, petitioners submtted to respondent’s
collection function an offer (petitioners’ July 31, 2004 offer-

i n-conprom se) to conprom se, inter alia, petitioners’ unpaid
2002 liability and petitioners’ unpaid 2003 liability. On a date
in 2004 not disclosed by the record, the collection function
rejected that offer-in-conprom se.

On a date in 2004 not disclosed by the record, petitioners
appeal ed to respondent’s Appeals Ofice (Appeals Ofice) the
rejection by respondent’s collection function of petitioners’
July 31, 2004 offer-in-conmpromse. On a date in 2004 not dis-
closed by the record, M. Dailey net with a settlenent officer
with the Appeals Ofice to discuss petitioners’ appeal.

By |etter dated February 18, 2005, the Appeals Ofice

informed petitioners that it was sustaining the rejection by
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respondent’s collection function of petitioners’ July 31, 2004
offer-in-conpromse. That letter stated in pertinent part:

This refers to your offer of $18, 000.00, submitted July
31, 2004 to conprom se your liability for the tax
period(s) ending 12/1999, 12/2002 and 12/ 2003.

We are sorry, but your circunstances do not qualify for
accept ance under the Effective Tax Adm nistration
option and we are sustaining the rejection of your

of fer.

To qualify under ETA [effective tax adm nistration],
the collection of the full liability would create an
econom ¢ hardship for the taxpayer and famly or be
detrinmental to voluntary conpliance. This is only
applicable if you have received incorrect advice from
t he Service.

Econom ¢ hardshi p can exi st when: a) a taxpayer has a
serious illness that renders hinifher incapable of
earning a living and it is reasonably foreseeabl e that
t axpayer’s financial resources wll be exhausted pro-
viding for care and support during the course of the
illness; or, b) liquidation of assets to pay outstand-
ing liabilities would render the taxpayer unable to
meet basic |iving expenses; or c) the taxpayer is
unabl e to borrow against equity in those assets and
sei zure/sal e of the assets woul d have sufficient ad-
verse consequences such that enforced collection is
unl i kel y.

You do not qualify under itema. Liquidation of assets
woul d not | eave you unable to neet basic |iving ex-
penses after the entire liability was paid. That

| eaves itemc. At this time, you are probably unable
to borrow agai nst any assets. However, you have not
been notified that seizure is the next action to take
pl ace so we cannot assune that this action is being
contenpl ated. When these conditions do not exist, we
do not have the authority to accept the offer under the
Ef fective Tax Adm ni stration option.

We nust therefore ask you to pay your account in ful
as soon as possible. * *
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On or about Cctober 13, 2005, respondent filed a notice of

Federal tax lien with respect to, inter alia, petitioners’
t axabl e years 2002 and 2003. On Cctober 20, 2005, respondent
issued to petitioners a notice of Federal tax lien filing and
your right to a hearing (notice of tax lien) with respect to,
inter alia, petitioners taxable years 2002 and 2003.

On Novenber 16, 2005, petitioners tinmely submtted to
respondent Form 12153, Request for a Collection Due Process
Hearing (petitioners’ Form 12153), with respect to the notice of
tax lien. In that form petitioners indicated their disagreenent

with the notice of tax lien* and requested a hearing with the

Appeals Ofice. In petitioners’ Form 12153, petitioners gave the
foll ow ng explanation for their disagreenent: “Econom c Hard-
ship, Effective Tax Admn”. An attachnent to petitioners’ Form

12153 stated in pertinent part:

| amin debt and amnot able to afford appropriate
representation.

| believe ny circunstances qualify as special and
exceptional .

| do not believe Effective Tax Adm ni stration would be
adversely affected by granting ne equitable and eco-
nom ¢ hardshi p consi derati ons.

“n petitioners’ Form 12153, petitioners also indicated
their disagreement with a “Notice of Levy/Seizure”. The record
does not establish that respondent issued any such notice to
petitioners.
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| believe |I have been conpliant for over 30 years with
all prior tax responsibilities prior to these IRA
rel ated incidents.

| request Taxpayer assistance and an advocate to assi st
me in resolving the current tax problens and lien
hearings; to properly identify and explain ny reasons
for disagreenent the Internal Revenue Service.

| want to am cably resolve ny obligations to the De-
partment of Treasury w thout adverse consequences to ny
famly or nyself. [Reproduced literally.]

By |etter dated January 4, 2006, the Appeals Ofice acknow -
edged receipt of petitioners’ Form 12153.

On February 24, 2006, a settlenent officer with the Appeals
O fice who was assigned petitioners’ Form 12153 (settl enent
officer) made the followi ng pertinent entries in her “Case
Activity Records”:

Form 12153 received 11/18/2005. The CDP request was
tinmely. * * * This S.QO has had no prior involvenent
with this matter in Collection or Appeals. The taxpay-
ers maintain that they are suffering an econom c hard-
ship and believe they qualify for effective tax adm n-
istration. The latter refers to an offer basis but no
offer was included in the case file. The taxpayers
state that the liabilities arose fromIRA rel ated
transactions. Review of transcripts reveal an offer
was received on 08/19/2004 and rejected on 02/ 18/ 2005.
Revi ew of ACDS [ Appeal s Centralized Database Systeni

cl osed cases reveal that the rejection was appeal ed and
S.O0 C Berger sustained the rejection. Checked ICS
[Integrated Collection Systen] history but there was
nothing. It appears COC [Centralized Ofer in Conpro-
m se] worked the offer. The taxpayers’ total incone in
2004 was $1,132 from partnership or s-corp incone.
However, in 2003, the total income was $273, 166 and in
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2002 it was $322,824.1% Each year reveals | arge nedi-
cal and dental expenses. * * * [Reproduced literally.]

The settlenent officer sent petitioners a letter dated
February 24, 2006 (February 24, 2006 letter). That letter stated
in pertinent part:

Appeal s recei ved your request for a Collection Due
Process (CDP) Hearing. | have schedul ed a tel ephone
conference call for you on March 22, 2006 at 10: 30 AM
This call will be your CDP hearing.

* * * * * * *

If this time is not convenient for you, or you would
prefer your CDP hearing to be held by face-to-face
conference at the Appeals office closest to your cur-
rent residence * * * or by correspondence, please |et
me know within fourteen (14) days fromthe date of this
letter.

Your CDP hearing request regarding the filing of a
Notice of Federal Tax Lien on the follow ng tax periods
was tinely: Form 1040, for tax periods * * * Decenber
31, 2002 and Decenber 31, 2003. During your hearing
and until any appeals becone final, the legal collec-
tion period is suspended on these tax and peri ods.
However, |evy action may continue if the Collection
division determnes it is appropriate, and this hearing
relates only to the filing of a notice of tax lien.

During the hearing, | nust consider:

e Wether the IRS net all the requirenents of any
applicable law or adm nistrative procedure

* Any relevant issues you wish to discuss. These
can incl ude:

1. Collection alternatives to | evy such as
full paynent of the liability, install-

SAl t hough not al together clear fromthe record, we believe
that petitioners’ inconme for 2002 and 2003 consisted of certain
w thdrawals from M. Dailey s |IRA
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ment agreenent, offer in conprom se or
tenporary delay of collection action.
Al t hough they may not be considered an
“alternative” to a notice of lien fil-
ing, these collection options may al so
be discussed at a |ien hearing.

2. Chal | enges to the appropri at eness of
collection action. |If thisis alien
hearing, you may ask us to determne if
the notice of lien filing was appropri -
ate and if you qualify for a lien wth-
drawal or other |ien options, such as
subor di nati on

3. Spousal defenses, when applicable.

W may al so consider whether you owe the anount due,
but only if you have not otherw se had an opportunity
to dispute it with Appeals or did not receive a statu-
tory notice of deficiency.

e« W will balance the IRS need for efficient tax
coll ection and your legitimte concern that the
collection action be no nore intrusive than neces-
sary.

For me to consider alternative collection nethods such
as an installnent agreenent or offer in conprom se, you
must provide any itens listed below. In addition, you
must have filed all federal tax returns due.

A completed Collection Information Statenent (Form
433-A for individuals * * *)

e Signed tax return(s) for the follow ng tax peri-
ods. Qur records indicate they have not been
filed:

Type of Tax: 1040
Period or Periods: 2005

Pl ease send ne the itens above within 14 days fromthe

date of this letter. | cannot consider collection
alternatives in your hearing without the information
request ed above. | amenclosing the applicable forns

and a return envel ope for your conveni ence.
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In petitioners’ Form 12153, petitioners placed the settle-
ment officer on notice that they were seeking an offer-in-conpro-
m se based on effective tax adm nistration. Nonetheless, the
settlenment officer did not ask petitioners in her February 24,
2006 letter to submt to her Form 656, O fer in Conprom se (Form
656), and petitioners did not submt that formto her.

On March 13, 2006, the settlement officer nmade the foll ow ng
entries in her “Case Activity Records”:

Spoke with M. TP. He needs additional time. He wll

not receive his K-1 until 03/20/2006. Agreed to re-

schedul e tel conf for 04/05/2006 @10:30 AM Add info
to be submtted before this date. [Reproduced liter-

ally.]

On March 30, 2006, the settlenent officer received from M.
Dailey a |letter dated March 28, 2006 (March 28, 2006 letter). In
that letter, M. Dailey indicated that petitioners’ daughter had
been suffering fromcertain serious health problens and that he
and his spouse, petitioner Elizabeth R Dailey (Ms. Dailey), had
been “under a severe strain”. As requested by the settl enent
officer in her February 24, 2006 letter, M. Dailey enclosed with
his March 28, 2006 letter (1) conpleted Form 433-A that was
signed by petitioners and dated March 26, 2006 (petitioners’ Form
433-A) and (2) a copy of Form 1040, U.S. Individual |ncone Tax
Return, for petitioners’ taxable year 2005 that was signed by

petitioners and dated March 18, 2006 (petitioners’ 2005 return)
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and various docunents in support of certain entries in that
return.

Form 433- A contai ned several sections identified as sections
1 through 9.° 1In response to certain questions in section 1 of
petitioners’ Form 433-A, petitioners indicated that M. Dailey
was born on Decenber 14, 1950, and that Ms. Dailey was born on
Novenber 14, 1955.

In section 1 of petitioners’ Form 433-A, petitioners pro-
vided the responses indicated to the foll owi ng questions:

6. List the dependents you can claimon your tax
return: * * *

First Name Relationship Age Does this person
l[ive with you?

FoxEox SON 16 0O No ® Yes

* Kk SON 23 O No ® Yes

6Secs. 1 through 9 of Form 433-A requested the follow ng
types of information:

Section Type of Infornation Requested
1 Per sonal
2 Busi ness
3 Enpl oynent
4 O her incone
5 Banki ng, investing, cash,

credit, and life insurance
Fi nancial condition
Assets and liabilities
Account s/ notes receivabl e

Mont hly incone and expense
anal ysi s

©O© 00N
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In response to a question in section 2 of petitioners’ Form
433- A, petitioners indicated that they were not self-enployed and
did not operate a business.

In section 3 of petitioners’ Form 433-A, petitioners pro-

vided the responses indicated to the foll owi ng questions:

8. Your Enpl oyer 9. Spouse’s Enpl oyer

McFadden Farrel * * * G eenburg Central #7 S Dst
8a. How long with 9a. How long with this

this enployer? 2 nos enpl oyer? 2 nos
8b. Cccupati on BROKER 9b. Cccupati on Counsel | or

In section 4 of petitioners’ Form 433-A, petitioners pro-
vided the response indicated to the foll ow ng question:

10. Do you receive incone from sources other than your
own business or your enployer? (Check all that
apply.)

o Pension o Social Security ® O her (specify,
i.e. child support, alinony, rental) see
attached
The attachnent to question 10 in section 4 of petitioners’ Form
433- A (question 10 attachnment) was a statenment of M. Dailey that
i ndi cat ed:
| received a check from Executive House for the sale of
the property and used it to repay past due credit card
bills, bank overdrafts, insurance paynments and ot her
living expenses. See attached letter fromthem
The property referred to in the question 10 attachnent was a

[imted partnership interest that M. Dailey had in Executive
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House Associ ates and that was purchased from hi m bet ween January
20 and March 28, 2006, for an anmount not disclosed by the record.

In response to certain questions in section 5 of petition-
ers’ Form 433-A, petitioners indicated (1) that they maintained a
checki ng account that had a bal ance of zero, (2) that they had no
investnments, (3) that they had two credit cards with tota
avail abl e credit of $185, and (4) that they had life insurance
with a cash val ue of $995.

In section 6 of petitioners’ Form 433-A, petitioners pro-
vided the responses indicated to the foll owi ng questions:

17a. Are there any garni shnents agai nst your wages?
® No O Yes

* * * * * * *

17b. Are there any judgnents against you? O No ® Yes
SEE ATTACHED

I f yes, who is Date creditor Amount of debt
the creditor? NY obtained $56, 867. 00
STATE DEPT TAX j udgment

& FI NANCE 3/ 28/ 05

17c. Are you a party in a lawsuit? ® No O Yes

* * * * * * *

17d. D d you ever file bankruptcy? ® No O Yes

* * * * * * *

17e. In the past 10 years did you transfer any assets
out of your nane for |less than their actual
value? ® No O Yes

* * * * * * *

17f. Do you anticipate any increase in household
incone in the next two years? O No ® Yes
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If yes, why will the inconme increase? Both have
Tentative Jobs * * *

How nmuch will it increase? * * * See attached

179g. Are you a beneficiary of a trust or an estate?
® No O Yes

* * * * * * *

17h. Are you a participant in a profit sharing plan?
® No O Yes

The attachnment to question 17b in section 6 of petitioners’
Form 433- A was a copy of a warrant dated March 30, 2005, that was
i ssued by the New York State Departnent of Taxation and Fi nance.
That warrant indicated that the total anount due from petitioners
to the Conmm ssioner of the New York State Departnent of Taxation
and Finance with respect to their taxable years 2002 and 2003 was
$53, 648. 40 and that interest would continue to accrue on that
anopunt at a rate of 6 percent.

The attachnent to question 17f in section 6 of petitioners’
Form 433-A was a statenent of M. Dailey that indicated:

My wife recently conpleted Masters Education in Coun-
selling. She is in a tenporary position currently
bei ng paid $40/day through May. * * * We are hopef ul
that she wll receive a permanent position but there
can be no guarantees. That would anpbunt to before tax
and uni on dues $41,846. (Currently she is not paid
when school is on vacation * * *) Mself, | have
recently been forced to change enployers as a result of
financial difficulties of ny fornmer enployer Seaboard
Securities. M conpensation is based solely on comm s-
sion, | have been working at McFadden Farrell & Smth
for 2 nonths and total earned conpensation totals after
deductions anpbunts to only $1, 175.
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| am hopeful that | wll be able to develop a

stabl e stream of incone but to date | have not reached

any of ny personal goals and thus amreluctant to guess

on short termincone. The firmitself is weighing

whether to remain open given it ever rising expenses.

[ Reproduced literally.]

In response to certain questions in section 7 of petition-
ers’ Form 433-A, petitioners indicated that they owned the
follow ng three autonobiles: (1) A 1988 “BMWN 320i” that had a
current value of $800, (2) a 1990 Lexus “LS 400" that had a
current value of $1,000, and (3) a 1998 “Vol ks Passat” that had a
current val ue of $800.

In response to certain questions in section 7 of petition-
ers’ Form 433-A, petitioners indicated (1) that they owned their
residence, (2) that they had purchased their residence in March
1983 for $535,000, (3) that the current value of their residence
was between $1, 400, 000 and $1, 600, 000, and (4) that there was a
| oan bal ance of $153,700 with respect to their residence.® In

response to the question in section 7 of petitioners’ Form 433-A

that requested the nane of the lender or lien holder, petitioners

I'n the stipulation of facts, the parties stipul ated that
the fair market value of petitioners’ residence on the date on
whi ch the parties executed that stipulation was nore than
$1, 400, 000.

8Al t hough petitioners indicated in sec. 7 of petitioners’
Form 433-A that they had a | oan bal ance of $153, 700 with respect
to their residence, as discussed bel ow, that |oan bal ance per-
tained to certain loans fromvarious famly nmenbers of M. Dailey
and did not pertain to petitioners’ residence.
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referred to an attachnent. That attachnent was a statenent of
M. Dailey that indicated in pertinent part:

| currently owe various famly nenbers $153, 700. 00:

Mot her 83 years old 37, 200
Sister 57 [years old] * * * 24, 500
Brother 53 [years old] * * * 84, 300
Brother 45 [years old] * * * 7, 700.

These nenbers have been funding on a weekly and

mont hly basis all of our Living Expenses as well nedi-

cal bills beginning in January of 2004, as | have

exhausted all ny financial assets and could not find

enpl oynent .

They have been under a strain to do this and have

‘limted funds with which to further aid us. M

children * * * were therefore forced to take out per-

sonal loans and obtain financial aid on their own in

order to attend college. [Reproduced literally.]

In response to certain questions in section 7 of petition-
ers’ Form 433-A, petitioners indicated that they owned personal
assets consisting of furniture and personal effects that had a
current value of $35,000 and jewelry that had a current val ue of
$5, 000.

In section 9 of petitioners’ Form 433-A, petitioners listed
various inconme and expense itens. Wth respect to the incone
itens listed in that section, petitioners indicated that they had
total nonthly inconme of $4,587 consisting of M. Dail ey s wages
of $1,100 and Ms. Dailey s wages of $3,487. Wth respect to the
expense itens listed in section 9 of petitioners’ Form 433-A,
petitioners showed nmonthly living expenses totaling $7, 601 that

consi sted of $1,740 for “Food, Clothing, and Msc.”, $3,235 for
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“Housing and Uilities”, $1,153 for “Transportation”, $1,080 for
“Health Care”, and $393 for “Life insurance”.

In petitioners’ 2005 return that M. Dailey enclosed with
his March 28, 2006 letter, petitioners clainmed petitioners’
younger son as a dependent. In that return, petitioners reported
total incone of $7,277 consisting of (1) M. Dailey s wages of
$2,000,° (2) taxable interest of $5, (3) a distribution of $3,374
froman IRA, and (4) partnership inconme of $1,898 with respect to
M. Dailey’'s limted partnership interest in Executive House
Associates. In petitioners’ 2005 return, petitioners clained
total item zed deductions from Schedule A--Item zed Deductions of
$40, 504 and showed taxable incone of zero and total tax of zero.

On March 30, 2006, the settlement officer nmade the foll ow ng
pertinent entries in her “Case Activity Records”:

M . Taxpayer cane into the office wwth his Form 433-A

It was an unscheduled visit. He stated that he really

wants a face to face conference. * * * Reviewed CI' S

[Collection Information Statenent] information. The

t axpayers appear to be good candi dates for CNC [ Cur-

rently Not Collectible]. They are currently earning

very little but have a house with plenty of equity. It

is unlikely that on their inconme they can get a second

nortgage. However, this equity makes them poor candi -

dates for an offer. Called M. Taxpayer. Addressed

conference roomissue. Rescheduled face to face for
04/ 19/ 2006 @10:30 AM Discussed CNC and 1A [Install-

Petitioners attached to petitioners’ 2005 return Form W 2,
Wage and Tax Statenent, which showed that during 2005 M. Dail ey
recei ved wages of $2,006.39 from Seaboard Securities, Inc. The
record does not explain why petitioners reported only $2, 000 of
t hose wages in petitioners’ 2005 return.
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ment Agreenents]. He had sonme questions but could not
ask themat work. Call ended. Plan: Face to face
conference with taxpayer on 04/19/2006 at 10: 30 AM

[ Reproduced literally.]

On or about April 19, 2006, the settlenent officer net
(April 19, 2006 neeting) with M. Dailey and di scussed petition-
ers’ Form 433-A and petitioners’ financial status as of that
date. On April 19, 2006, the settlenent officer nade the foll ow
ing entries in her “Case Activity Records” with respect to the
April 19, 2006 neeti ng:

M. Taxpayer cane into Appeals for a face to face
conference. Reviewed CIS information. Confirmed his
current financial status. He and his w fe cannot
afford to pay at the nonent. However, he is not a good
candi date for an offer because he owns a house with
equity but does not have circunstances that woul d
currently fit ETA criteria. Explained the NFTL filing
is going to be sustained and expl ai ned why. Expl ai ned
CNC and stressed interest will continue to accrue.

D scussed options such as reverse nortgage (too young)
and selling of his primary residence (he still has a
mnor in school). OCNCis best alternative at the
monment. Told himthe Service may request updated
financials in the future. [Reproduced literally.]

On May 1, 2006, respondent issued to petitioners a notice of
determ nation with respect to, inter alia, petitioners taxable
years 2002 and 2003.1 That notice indicated in pertinent part:

The filing of the Notice of Federal Tax Lien is sus-

tai ned by Appeals. However, the balances are to be

decl ared currently not collectible, understanding

interest wll continue to accrue until full paynment or
until the collection statutes expire.

10See supra note 2.
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The notice of determ nation included an attachnent that stated in
pertinent part:

Summary and Reconmendati on

You submtted a Request for a Collection Due Process
(CDP) Hearing Form 12153 follow ng the receipt of
Letter 3172, Notice of Federal Tax Lien and Your Right
to a Hearing under Internal Revenue Code (IRC) Section
6320. Automated Collection (ACS) issued the notice
dated 10/ 20/2005, allow ng you until 11/21/2005 to
submt a request for a hearing with Appeals. ACS
recei ved Form 12153 on 11/18/2005. The CDP request
was, therefore, tinely as it was nade within the
tinmeframe outlined in Letter 3172.

[ The settlenent officer] * * * received Collection

I nformation Statenent Form 433-A from M. Dail ey on
03/ 30/ 2006 and nmet with himon 04/19/2006. [The set-
tlement officer] * * * determ ned the Notice of Federa
Tax Lien was filed in accordance wth established
procedures. Therefore, the filing of the Notice of
Federal Tax Lien is sustained by Appeals.

The negotiation of alternatives to enforced collection
resulted in the determnation that you cannot currently
afford to pay the debts. Therefore, the bal ances are
to be declared currently not collectible, understanding
interest wll continue to accrue until full paynment is
received or until the collection statutes expire.

Bri ef Backgr ound

You filed your 1999 and 2003 1040 returns tinmely. Your
2002 1040 return was received by the Internal Revenue
Service (Service) on 04/21/2004. * * * No adjustnents
were conpl eted on your 2002 and 2003 1040 returns but
you did not have sufficient wthhol ding or pay esti-
mat ed taxes to cover the tax due and you did not remt
full paynent with the returns.

Di scussi on and Anal ysi s

| RC Section 6320 gives a taxpayer the right to a Col -

| ection Due Process (CDP) hearing with Appeals in
response to the filing of a Notice of Federal Tax Lien
(NFTL). The Service is required to informa taxpayer
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of a lien not nore than 5 business days after the date
of the filing of Notice of Lien. A taxpayer nust file
the hearing request within a 30 cal endar day period

t hat begins the day after the conclusion of the 5-day
notification period. A taxpayer who tinely requests a
hearing has the right to protest an Appeal s determ na-
tion in Tax Court or United States District Court,
depending on the type of tax issue. |In certain in-
stances, a taxpayer may return to Appeals after the
case has been cl osed under the “retained jurisdiction”
clause in the statute.

A taxpayer may raise any relevant issues related to the
unpai d tax including the appropriateness of collection

actions, collection alternatives, and spousal defenses

as well as to challenge the existence or anount of the

tax if (s)he did not receive a Notice of Deficiency for
that liability or did not have the opportunity to

di spute the tax liability previously.

Appeal s is required to:

 Verify that the requirenents of any applicable | aw
or adm nistrative procedures have been net;

* Consider issues raised by the taxpayer;

 FEfficiently collection taxes while avoi di ng unnec-
essarily intrusive collection actions.

Law and Procedure

Wth the best information avail able, the requirenents
of various applicable |Iaw or adm nistrative procedures
have been net. Based on transcripts of your accounts,
the foll owm ng was confirned:

* Assessnment was made on the above consi dered peri -
ods per I RC Section 6201 and notice and dermand for
paynment was nmailed within 60 days of the assess-
ment as required by I RC Section 6303;

 The filing of the Notice of Federal Tax Lien was
not requested until at |east 31 days after the
i ssuance of an Urgent Notice (CP 504);
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e There was a bal ance due when the NFTL was filed
and Notice of Your Right to a Hearing was issued
per I RC Sections 6322 and 6331(a);

e Letter 3172 was sent by certified mail to your
| ast known address no |ater than 5 business days
after the NFTL was nailed for recordation per IRC
Section 6320(a);

« The filing of the NFTL was approved by an enpl oyee
with sufficient delegated authority;

* Collection action was suspended upon receipt of
the tinmely CDP request;

e The Settlenent Oficer had no prior involvenent
with this matter in Conpliance or Appeals.

| ssues Rai sed by the Taxpavyer

You stated on Form 12153 that you were experiencing an
econom ¢ hardship. You also nentioned Effective Tax
Adm ni stration (ETA), which is a type of the offer in
conprom se. [The settlenment officer] * * * agreed that
you are currently suffering an econom c hardship. As
such, she determ ned that declaring the bal ances cur-
rently not collectible would be the best alternative to
enforcement at the nonent. She al so addressed offer in
conprom se possibilities although you did not submt

of fer Form 656. She expl ained that because there is
sufficient equity in your primary residence to full pay
the debts, you are not a good candidate for an offer
based on doubt as to collectibility. Because you are
currently underenpl oyed, you do not have the ability to
secure the equity to pay the debts.

Econom c hardship as it pertains to an ETA offer in
conprom se nmeans that you have the equity in assets to
full pay the debts but have extraordi nary circunstances
that woul d warrant acceptance of |less than full pay-
ment. Sone factors considered include advanced age,
the health of dependents, special education needs of
sai d dependents, nedical catastrophe, or natural disas-
ter. These factors do not pertain to your current
financial condition. Therefore, you are not a good
candi date for an ETA offer.
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You did not raise liability issues. No other collec-
tion issues were raised.

| nt rusi veness versus Efficiency

Because the NFTL was filed properly, its filing is
sust ai ned. Because you cannot afford to secure equity
in your hone to pay the debts and because you cannot
afford to make nonthly paynents at this tinme, the

bal ances are to be declared currently not collectible.
[ Reproduced literally.]

On June 5, 2006, petitioners filed a petition comrencing
this case. On July 27, 2006, petitioners filed an anended
petition. 1In the anmended petition, petitioners alleged in
pertinent part:

| wish to appeal decision to lien home, as it wll
cause ny famly econom c hardship. As a person, seek-
ing financial officer placenent, it would al nost cer-
tainly hinder ne getting a job.

| also wish to appeal 2/05 decisions not to accept
my O C under ETA. | wish for the court to find a way
to give us a fresh start without us having to sell our
home. We believe the facts & exceptional circunstances
of our case justify such a finding based on sone of the
foll owi ng econom ¢ hardshi p, exceptional & special
ci rcunst ances, equity, fairness, adverse consequences,
simlar granting’s, inability to manage affairs, over-
all past conpliance, reasonable collection potenti al
vs. an acceptable O C anpunt.

OPI NI ON

Were, as is the case here, the validity of the underlying

tax liability for each of the taxable years 2002 and 2003 is not

properly placed at issue, the Court will review the determ nation

of the Cormm ssioner of Internal Revenue for abuse of discre-
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tion.! See Sego v. Conm ssioner, 114 T.C 604, 610 (2000); Goza

v. Comm ssioner, 114 T.C 176, 181-182 (2000).

As we understand it, it is petitioners’ position that they
qualify for an offer-in-conprom se based on effective tax adm n-
istration and that the Appeals Ofice abused the Appeals Ofice’s
di scretion in making the determnations in the notice of determ -
nation. !?

Section 7122(a) authorizes the Secretary of the Treasury
(Secretary) to conprom se, inter alia, any civil case arising
under the internal revenue |laws. Section 7122(c) authorizes the

Secretary to prescribe guidelines for the officers and the

1t does not appear that petitioners are disputing the
exi stence or the respective anounts of petitioners’ unpaid 2002
l[itability and petitioners’ unpaid 2003 liability. In fact,
petitioners acknow edge the existence of an unpaid tax liability
of a substantial amobunt wth respect to each of their taxable
years 2002 and 2003. Assum ng arguendo that petitioners were
di sputing the respective anmounts of petitioners’ unpaid 2002
l[tability and petitioners’ unpaid 2003 liability and that they
had chal | enged the respective anobunts of those unpaid liabilities
at the Appeals Ofice hearing wwth respect to petitioners’ Form
12153, a fact which is not established by the record, petitioners
have presented no evidence as to why the respective anmounts of
petitioners’ unpaid 2002 liability and petitioners’ unpaid 2003
liability are incorrect. Nor have petitioners presented any
evidence to establish the respective correct anmounts of petition-
ers’ unpaid 2002 liability and petitioners’ unpaid 2003 |iabil -

ity.

2Qur di scussion of the determ nations in the notice of
determ nation pertains to the determnations with respect to
petitioners’ taxable years 2002 and 2003, and not 1999. That is
because respondent concedes that respondent abused respondent’s
di scretion in making the determnations in that notice with
respect to petitioners’ taxable year 1999. See supra note 2.
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enpl oyees of the Internal Revenue Service to determ ne whether an
of fer-in-conprom se i s adequate and shoul d be accepted to resol ve
a dispute. The regul ations pronul gated under section 7122
indicate that the pronotion of effective tax admnistration is a
ground for the conpromse of a liability (effective tax adm ni s-
tration offer-in-conpromse).®® Sec. 301.7122-1(b)(3), Proced. &
Adm n. Regs.

Section 301.7122-1(b)(3)(i), Proced. & Adm n. Regs., pro-
vi des:

(3) Pronote effective tax admnistration.--(i) A
conprom se may be entered into to pronote effective tax

adm ni strati on when the Secretary determ nes that,
al t hough collection in full could be achieved, collec-

tion of the full liability would cause the taxpayer
econom ¢ hardship within the nmeaning of 8 301. 6343-
1. [ 14]

Section 301.6343-1(b)(4)(i), Proced. & Adm n. Regs., pro-

Vi des:

3The regul ations pronul gated under sec. 7122 further indi-
cate that doubt as to liability and doubt as to collectibility
are grounds for the conpromse of aliability. Sec. 301.7122-
1(b)(1) and (2), Proced. & Adm n. Regs. Petitioners are not
claimng that they qualify for an offer-in-conprom se on either
of those grounds.

4Sec. 301.7122-1(b)(3)(iii), Proced. & Adm n. Regs., pro-
vides that “No conprom se to pronote effective tax adm nistration
may be entered into if conpromse of the liability would under-
m ne conpliance by taxpayers with the tax |aws.” Respondent does
not argue that an effective tax adm nistration offer-in-conpro-
mse wth respect to petitioners’ unpaid 2002 liability and
petitioners’ unpaid 2003 liability would underm ne conpliance by
taxpayers with the tax | aws.
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(4) Econom c hardship.— (i) CGeneral rule.—The
levy is creating an econom c hardship due to the finan-
cial condition of an individual taxpayer. This condi-
tion applies if satisfaction of the levy in whole or in
part will cause an individual taxpayer to be unable to
pay his or her reasonable basic living expenses. The
determ nation of a reasonable amount for basic |iving
expenses wll be made by the director and wll vary
according to the unique circunstances of the individual
t axpayer. Uni que circunstances, however, do not in-
cl ude the mai ntenance of an affluent or | uxurious
standard of |iving.

Section 301.6343-1(b)(4)(ii), Proced. & Adm n. Regs.,
provi des that, for purposes of determ ning the taxpayer’s reason-
abl e amount of living expenses, any information that is provided
by the taxpayer is to be considered, including the follow ng:

(A) The taxpayer’s age, enploynent status and
hi story, ability to earn, nunber of dependents, and
status as a dependent of soneone el se;

(B) The anount reasonably necessary for food,
clothing, housing * * *, nedical expenses * * * trans-
portation, current tax paynents * * * —alinony, child
support, or other court-ordered paynents, and expenses
necessary to the taxpayer’s production of incone * * *;

(© The cost of living in the geographic area in
whi ch the taxpayer resides;

(D) The anount of property exenpt fromlevy which
is avail able to pay the taxpayer’s expenses;

(E) Any extraordinary circunstances such as spe-
ci al education expenses, a nedical catastrophe, or
natural disaster; and

(F) Any other factor that the taxpayer clains
bears on econom c hardship and brings to the attention
of the director.
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Factors that support a determ nation that collection would
cause econom ¢ hardship include, but are not limted to, the
fol | ow ng:
(A) Taxpayer is incapable of earning a living
because of a long termillness, nedical condition, or
disability, and it is reasonably foreseeabl e that
t axpayer’s financial resources wll be exhausted pro-
viding for care and support during the course of the
condi tion;
(B) Although taxpayer has certain nonthly incone,
that income is exhausted each nonth in providing for
the care of dependents with no ot her neans of support;
and
(© Although taxpayer has certain assets, the
t axpayer is unable to borrow against the equity in
those assets and |iquidation of those assets to pay
outstanding tax liabilities would render the taxpayer
unabl e to neet basic |iving expenses.
Sec. 301.7122-1(c)(3)(i), Proced. & Adm n. Regs.
Respondent has prescri bed procedures in the Internal Revenue
Manual (IRM that are consistent with section 7122 and the
regul ations thereunder in order to determ ne whether an effective
tax adm ni stration offer-in-conprom se based on econom ¢ hardship
shoul d be considered and accepted. Consistent with section
301. 7122-1(b)(3)(i), Proced. & Adm n. Regs., part 5.8.11.2.1(1)
of the IRM (Sept. 1, 2005) provides that an effective tax adm n-
istration offer-in-conprom se based on econom ¢ hardship may be
consi dered “When a taxpayers [sic] liability can be collected in

full but collection would create an econom ¢ hardshi p”.
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Al so consistent with section 301.7122-1(b)(3)(i), Proced. &
Adm n. Regs., part 5.8.11.2.1(2) of the IRM(Sept. 1, 2005)
defines the term “econom c hardship” as it applies to an effec-
tive tax admnistration offer-in-conpromse in pertinent part as
fol |l ows:

The definition of econom c hardship as it applies to

Ef fective Tax Adm nistration (ETA) offers is derived

from Treasury Regul ations 8 301.6343-1. Econom c

hardshi p occurs when a taxpayer is unable to pay rea-

sonabl e basic |iving expenses. * * *

In determ ning whether a taxpayer qualifies for an effective
tax adm nistration offer-in-conprom se based on econoni ¢ hard-
ship, part 5.8.11.2.1(3) of the IRM(Sept. 1, 2005), which is
consistent with section 301.6343-1(b)(4)(i) and (ii), Proced. &
Adm n. Regs., provides that the taxpayer’s financial information
and speci al circunstances nust be exam ned. That part of the |IRM
further provides that “Financial analysis includes review ng
basic living expenses as well as other considerations.” |RMpt.
5.8.11.2.1(3) (Sept. 1, 2005).

In review ng a taxpayer’s basic |iving expenses, part
5.8.11.2.1(4) of the IRM(Sept. 1, 2005), which is consistent
w th section 301.6343-1(b)(4)(ii)(B), Proced. & Adm n. Regs.,
provides in pertinent part:

Basic |iving expenses are those expenses that provide

for health and wel fare and production of income of
t he taxpayer and the taxpayers [sic] famly. * * *
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Part 5.8.11.2.1(5) of the IRM (Sept. 1, 2005) provides that,
in addition to a taxpayer’s basic living expenses, other factors
that are to be considered that inpact the taxpayer’s financi al
condition include, but are not Iimted to, the follow ng:?®

« The taxpayers [sic] age and enpl oynent st atus,

e Nunber, age, and health of the taxpayers [sic]
dependent s,

 Cost of living in the area the taxpayer resides, and

* Any extraordinary circunstances such as speci al
educati on expenses, a nedical catastrophe, or
nat ural disaster.

Part 5.8.11.2.1(11) of the IRM(Sept. 1, 2005) provides that

The exi stence of econom c hardship criteria does not
dictate that an offer nust be accepted. An acceptable
of fer anmobunt nust still be determ ned based on a ful
financial analysis and negotiation with the taxpayer.
When hardship criteria are identified but the taxpayer
does not offer an acceptable anount, the offer should
not be recomended for acceptance.

According to part 5.8.11.2.1(10) of the IRM(Sept. 1, 2005),
an acceptable offer anpbunt is determ ned by anal yzi ng

the financial information, supporting docunentation,

and the hardship that would be created if certain

assets, or a portion of certain assets, were used to

pay the liability.

Consistent with section 301.7122-1(b)(3)(i), Proced. &

Adm n. Regs., part 5.8.11.2(5) of the IRM (Sept. 1, 2005) pro-

The factors listed in pt. 5.8.11.2.1(5) of the | RM (Sept.
1, 2005) are sone, but not all, of the factors listed in sec.
301.6343-1(b)(4)(1i), Proced. & Admi n. Regs. That part of the
| RM provides that “Qther factors may be considered in nmaking an
econom ¢ hardship determnation.” |IRMpt. 5.8 11.2.1(5) (Sept.
1, 2005).
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vides that, before an effective tax adm nistration offer-in-
conprom se may be considered, the follow ng three factors nust
exi st:

a. Aliability has been or will be assessed agai nst
t axpayer (s) before acceptance of the offer.

b. The net equity in assets plus future incone or
reasonabl e col l ection potential (RCP) nust be
greater than the amount owed.

c. Exceptional circunstances exist, such as the
collection of the tax would create an econom c
hardship * * *.

In the notice of determ nation, the Appeals Ofice deter-

m ned (1) that respondent assessed a liability with respect to
each of petitioners’ taxable years 2002 and 2003 and (2) that the
net equity in petitioners’ residence was greater than the total
anount of petitioners’ unpaid 2002 liability and petitioners’
unpaid 2003 liability. Thus, the Appeals Ofice inplicitly
determned in that notice that the first two requirenents set
forth in part 5.8.11.2(5) of the IRM(Sept. 1, 2005) for consid-
ering an effective tax admnistration offer-in-conpromse were
met with respect to those unpaid liabilities.

In the notice of determ nation, the Appeals Ofice agreed

with the position of petitioners in petitioners’ Form 12153 and

determ ned that they were “suffering an econonic hardship”.® By

¥ n determning in the notice of determ nation that peti-
tioners were suffering an econom ¢ hardshi p, the Appeals Ofice
determned in that notice that they were underenpl oyed and that
(continued. . .)
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determining in the notice of determ nation that petitioners were
suffering an econom c hardship, the Appeals Ofice inplicitly
acknow edged (1) that they were unable to pay their reasonable
basic living expenses, see sec. 301.6343-1(b)(4)(i), Proced. &
Adm n. Regs.; IRMpt. 5.8.11.2.1(2) (Sept. 1, 2005), and (2) that
t he paynment of petitioners’ unpaid 2002 liability and petition-
ers’ unpaid 2003 liability would cause petitioners an even
greater econom c hardship than they were al ready experiencing.

Since the Appeals Ofice determned in the notice of deter-
m nation that petitioners were suffering an econom c hardship, it
appears that the Appeals Ofice should have determ ned that the
third requirenent set forth in part 5.8.11.2(5) of the |IRM (Sept.
1, 2005) for considering an effective tax adm nistration offer-
i n-conprom se was nmet with respect to petitioners’ unpaid 2002
l[Tability and petitioners’ unpaid 2003 liability, i.e., “Excep-
tional circunmstances exist, such as the collection of the tax
woul d create an econom ¢ hardshi p”. However, the Appeals Ofice
did not nmake that determnation. Instead, the Appeals Ofice

determned in the notice of determ nation that petitioners were

18(, .. continued)
they did “not have the ability to secure the equity [in their
primary residence] to pay the debts.” 1In addition, in the
settlenment officer’s “Case Activity Records”, the settl enent
officer indicated (1) that petitioners were “earning very lit-
tle”, (2) that it was unlikely that they would be able to obtain
a “second nortgage” with respect to their residence, and (3) that
they were unable to sell their residence because they had a m nor
l[iving with them who was in school.
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not a “good candi date” for an effective tax admnistration offer-
i n-conprom se!” and that “declaring the bal ances currently not
collectible would be the best alternative to enforcenent at the
nonment . " 18

The record is unclear as to why the Appeals Ofice deter-
mned in the notice of determ nation that petitioners were not a
good candidate for an effective tax admnistration offer-in-
conprom se. ' The only explanation in the notice of determ na-
tion for that determ nation is:

Econom c hardship as it pertains to an ETA offer in

conprom se neans that you have the equity in assets to

full pay the debts but have extraordi nary circunstances

that woul d warrant acceptance of |ess than full pay-
ment. Sone factors considered include advanced age,

YI'n petitioners’ Form 12153, petitioners placed the settle-
ment officer on notice that they were seeking an effective tax
adm nistration offer-in-conprom se. Nonetheless, the settl enent
officer did not ask petitioners in her February 24, 2006 letter
to submt to her Form 656, O fer in Conprom se, and petitioners
did not submt that formto her. The record does not establish
that at any time after the settlenent officer sent petitioners
that letter she asked themto submt to her Form 656

8A bal ance may be declared currently not collectible when,
inter alia, “collection of the liability would create an undue
hardship for taxpayers by |eaving themunable to neet necessary
living expenses”. |IRMpt. 5.16.1.1(2) (Sept. 19, 2005).

9The Appeals Ofice did not determine in the notice of

determ nation that petitioners did not offer an acceptabl e anount
to conprom se petitioners’ unpaid 2002 liability and petitioners’
unpaid 2003 liability on the basis of effective tax adm nistra-
tion. See IRMpt. 5.8.11.2.1(11) (Sept. 1, 2005). Instead, it
appears that the Appeals Ofice determned that petitioners were
not a good candidate for an effective tax adm nistration offer-

i n-conprom se regardl ess of what m ght constitute such an accept-
abl e ambunt. See supra note 17.
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the health of dependents, special education needs of

sai d dependents, nedical catastrophe, or natural disas-

ter. These factors do not pertain to your current

financial condition. * * *

In determning in the notice of determ nation that petition-
ers were not a good candidate for an effective tax adm nistration
of fer-in-conprom se, the Appeals Ofice appears to have consi d-
ered at least the following factors: “advanced age, the health
of dependents, special education needs of said dependents,
nmedi cal catastrophe, or natural disaster.” According to the
Appeals Ofice, those factors did not “pertain to * * * [peti-
tioners’] current financial condition.” Even if the Appeals
Ofice were correct that the factors listed in the notice of
determ nati on and quoted above did not “pertain to * * * [peti-
tioners’] current financial condition”, the record is unclear as
to whether the Appeals Ofice considered any other factors or
ci rcunstances that m ght inpact petitioners’ financial condition,
which it was permtted to do, see IRMpt. 5.8.11.2.1(5) (Sept. 1
2005). For exanple, the record is unclear as to whether the
Appeal s Ofice considered (1) the ability of Ms. Dailey and M.
Dail ey, who at the tine they submtted petitioners’ Form 433-A
were 50 years old and 55 years old, respectively, to earn suffi-
cient incone to pay petitioners’ unpaid 2002 liability and
petitioners’ unpaid 2003 liability as well as their reasonable
basic living expenses; (2) the inpact that a tax |ien on peti-

tioners’ residence mght have on M. Dailey’'s ability to obtain a
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position as a stockbroker or a real estate agent? or a simlar
position and to earn an anount of inconme that, when added to the
anount of incone fromMs. Dailey s position, was sufficient to
pay those unpaid liabilities as well as those expenses; (3) the
i npact that petitioners’ paynent of the nedical bills attribut-
able to the serious health problens of petitioners’ daughter and
petitioners’ older son mght have on petitioners’ financial
condi tion, even though those children may not qualify as peti-
tioners’ dependents for tax purposes; and (4) the inpact that the
serious health problens of petitioners’ daughter and petitioners’
ol der son m ght have on petitioners’ ability to earn sufficient
incone to pay petitioners’ unpaid 2002 liability and petitioners’
unpaid 2003 liability as well as their reasonable basic living
expenses. %

On the record before us, we are unable to deci de whet her we
shoul d sustain the determnations in the notice of determ nation

Wi th respect to petitioners’ taxable years 2002 and 2003.

2l n petitioners’ brief, petitioners contend that M. Dail ey
was working as a real estate agent. |In respondent’s brief,
respondent acknow edges that M. Dail ey began working as a “real
estate broker” after he resigned fromhis position as a stockbro-
ker.

211f in determning in the notice of determ nation that
petitioners were not a good candidate for an effective tax
adm nistration offer-in-conprom se the Appeals Ofice had consid-
ered other factors or circumnmstances, such as those that we
descri be above, the record does not establish the other factors
or circunstances that it considered and its evaluation of them
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Accordingly, we shall remand this case to respondent’s Appeal s
Ofice for clarification and for further consideration.

To reflect the foregoing,

An appropriate order will be

i ssued.



